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Emerging Growth Issuers Largely 
Immune to Broad Market Sentiment

by Joe Gose

For all the focus being placed on boosting small business to create jobs and 
fuel an economic recovery, emerging growth companies struggling to find 
traction in the public markets. 

As a group, small issuers that have conducted private placements over the last 
several months have generally lagged the stock market’s rise over the last year – the 
Dow Jones Industrial Average Index has risen 20% – suggesting that the firms are 
less influenced by broad market sentiment. 

But exactly how far out of whack is the performance of small private place-
ment issuers with the rest of the market? Growth Capital Investor reviewed equity 
private placement (EPP) activity from June 1, 2011 through May 30, 2012, using 
Sagient Research’s PlacementTracker database.

The analysis focused on growth equity private placements (GEPPs): unregis-
tered and registered common stock sales, rights offerings, fixed-price convertible 
issuances, and non-convertible debt and preferred stock sales, issued at fixed-price 
issuance and conversion terms. No placements involving variable-priced securities, 
equity lines or at-the-market offerings were included. The issuer parameters fo-
cused on emerging growth companies that had a minimum share price of $1 and 
market capitalizations ranging from $10 million to $1 billion. 

The goal was to get a snapshot of how companies and a handful of active 
sectors performed following the transactions against comparable indices. While 

SEC Forgoes Rule Making  
and Addresses Research Analyst  
Reforms under JOBS Act in FAQ

by Brett Goetschius

While much of the emerging growth capital market was fixated over 
the past two weeks on the Securities and Exchange Commission’s 
vague proposals lifting the ban on public solicitation for investments 

in private placements, the agency issued a FAQ outlining its stance on the JOBS 
Act’s repeal of restrictions on sell-side research analysts’ participation in investment 
banking activities. While similarly paradigm-shifting in its impact on capital rais-
ing, the release of the interpretative document has received little attention outside 
of securities law circles.

The SEC’s Division of Trading and Markets issued the FAQ in late August as 
an alternative to new rulemaking vis-à-vis the JOBS Act, which explicitly forbids 
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Muddy Solicitation Proposal Takes 
Wind Out of Crowdfunders

by Joe Gose

Judging by the glowing proclamations that the JOBS Act would revolution-
ize small business capital formation, equity crowdfunding proponents were 
one of the most eager constituencies waiting for the Securities and Exchange 

Commission to write rules lifting the ban on general solicitation when conducting 
Rule 506 offerings under Regulation D. 

The commission’s blessing to advertise the sale of unregistered securities to 
accredited investors was considered to be the first step in a two-step process. The 
next step, which could occur as early as January, is supposed to open unregistered 
securities sales to non-accredited investors.

For the most part, however, the commission delivered a gut kick to crowd-
funding aspirations when in late August it issued a proposal rather than final rules 
– further delaying rulemaking that was supposed to be completed in July – and 
then decided to put the onus on issuers to determine whether an investor is in fact 
accredited. The vague explanation on how issuers should conduct their investiga-
tions added some sting, too. 

“If you want to get capital flowing to job creators, if you’re trying to solve 
the problem of the funding void that exists for entrepreneurs and small business-
es, then undefined bureaucracy doesn’t help,” said Sherwood Neiss, a principal of 
Miami-based Crowdfund Capital Advisors, a strategy and technology consulting 
group that works with crowdfunding platforms and investors. “We want to work 
with the SEC, but we want to know in black and white what it is they want from us.”

The burden of proof in Rule 506 offerings currently is on investors, who typ-
ically sign a document affirming that they’re accredited and that they understand 
the risks, said Neiss, who along with two business partners worked with lawmakers 
to craft the crowdfunding legislation in the JOBS Act. But issuers of those deals ar-
en’t allowed to solicit the general public. To accommodate the JOBS Act’s elimina-
tion of the advertising ban, the SEC has proposed that issuers employ various due 
diligence approaches to determine whether an investor is accredited, depending on 
the facts and circumstances of the offering.

Comment letters from other crowdfunders responding to the proposal echo 
Neiss’ sentiments and have urged the commission to create a clearly defined safe 
harbor test for issuers to follow when determining whether an investor is accredited. 

Gil Michel-Garcia, a partner with Blue HF Legal Services, a Montreal law firm 
focused on startups, in a comment letter noted that the commission had created “un-
certainty that will no doubt make it more expensive and difficult for small and medi-
um-sized companies to be able to raise funds using crowdfunding on the Internet . . .” 

The SEC is taking comments for 30 days following the proposal’s publication 
in the Federal Register on Sept. 5, and some commenters praised the proposal or 
urged even stricter rules. Neiss suggested that if the commission fails to meaning-
fully alter the proposal, the final rule could be contested in court.

Beyond that, crowdfunders are now keeping an eye on what emerges from the 
SEC and the Financial Industry Regulatory Authority in terms of crowdfunding 
rules for the broader masses. Those will include investment caps, offering terms, 
portal registration guidance and other items not spelled out in the JOBS Act, Neiss 
said. The deadline for the rules is Jan. 5, but he expects the agencies to ask for more 
time.
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NIR Group Investors Faced with 97% Loss
by Teri Buhl

Investors in beleaguered PIPE fund manager N.I.R. Group re-
ceived harsh news last week when the court-appointed liquida-
tors for the firm’s hedge funds told them in a group conference 

call the once $800 million funds had lost of 97% of their value. 
The loss was disclosed on 2011 tax forms for reporting partnership 
income known as K-1s,  provided by the liquidator to the inves-
tors. The news was equally troubling because the funds’ general 
partner, Corey Ribotsky, had told them just months before that 
there was still near $400 million of value in the assets.

 Ribotsky was sued by the Securities and Exchange Com-
mission for two counts of investor fraud and breach of fiducia-
ry duties last September. Growth Capital Investor reported the 
SEC added to their fraud claims last month with an amended 
complaint detailing internal whistleblowers, investor emails, and 
testimony from outside auditors who explained the methods Ri-
botsky used to allegedly mislead investors about the value of the 
funds’ assets while he managed the money and took fees.

N.I.R. group was a leader in PIPE investments from 1999 
through 2007, investing more than $220 million in 141 deals. 
Mom and pop investors from Long Island to California invest-
ed with Ribotsky through a paid referral network he built using 
investment and pension advisors or family and friends recom-
mendations throughout his social circle in Rosyln, NY.  The 
funds went through a gated restructure in late 2008, locking up 
investor money with minimal ability to get funds back. Ribotsky 
was forced out of the funds in January and Ian Stoake of Price-
waterhouseCoopers was appointed as liquidator. But Ribotsky 
continued to communicate with investors this March in a seven 
page letter seen by GCI.  In it he laid out a stern warning to his 
investors considering suing him for fraudulent valuation of fund 
assets in an attempt to get millions of management fees back.

“Funds have never been fraudulently valued and it is a waste 
of investors’ money to go back and re-examine…,” wrote Ri-
botsky in a signed letter this March.

But the SEC has a different view, stating in their amended 
complaint filed on August 17th,” As of August 9, 2012, in a re-
port to investors this third-party liquidator estimated that at best 
the realizable value of the assets of the AJW Funds was approxi-
mately $20 million, for assets given a valuation by NIR of almost 
$400 million as of December 31, 2011.”

At the beginning of this year PwC wrote a cash flow report 
that showed there was only around $1 million of cash left in the 
funds and NIR Group had taken out $24.5 million in fees from 
2008-2011.

Ribotsky’s March letter to investors said an investor suit to 
recover these management fees, “would be economically irratio-
nal for investors.” His letter claims he put millions of fees back 
into the fund as equity allocations, deferrals or as payables. 

On top of the K-1s detailing a 97% loss, investors were hit 
with a double whammy of disappointment when PwC disclosed 
last week that because there is so little cash left in the funds the 
liquidator does not have the resources to do the detailed account-
ing for the IRS to make the losses realizable. Several investors in 
NIR confirmed this means they still can’t use the K-1s to write 
off the unrealized losses on their taxes.

Texas-based investor Ralph Cinque, who invested around 
$700,000 of his pension in NIR, said, “What Corey Ribotsky 
did is every bit as bad as Bernie Madoff; he just went about it in 
a different way. He took tens of millions from his investors all the 
while leading them to complete ruin. Yet he pocketed millions in 
fees. If this isn’t criminal, what is?”

News reports beginning in 2009 suggested the U.S. Attor-
ney for Eastern District of New York had begun a criminal inves-
tigation into Ribotsky, however no criminal charges have been 
brought to date. Investors who spoke with GCI expressed out-
rage and frustration at the lack of prosecution in the case so far.

NIR investor Jim Nail of Boston said, “the amended SEC com-
plaint goes much further than the original did, in identifying the 
ways that Ribotsky misinformed and cheated investors. The SEC is 
only empowered to bring a civil complaint, but after this it is hard 
to believe that the Department of Justice can keep playing footsie 
with this case the way they have been doing for the past several years. 

“In contrast, the SEC’s brief is to protect small investors, 
and they are shaming the Feds by showing how it is done. I am 
pretty confident now that a criminal indictment is ultimately go-
ing to come out of this and Ribotsky is going to end up in jail, 
which he richly deserves. His deceit and arrogance are a slap in 
the face to the whole concept of fiduciary responsibility.”

Ribotsky and his outside pressman, Brad Gerstman, did not 
return a request for comment. 

Meanwhile, at least one crowdfunder suggests that general solic-
itation could still add value – at least in cases where issuers are solely 
focused on reaching accredited investors. Fundrise, a website sell-
ing shares in a Washington, D.C., real estate project for $100 each 
through a Regulation A offering, so far has raised $200,000 and may 
raise up to $325,000, said Ben Miller, a co-founder of the company. 

The deal is open to accredited and non-accredited inves-
tors who live in Washington, D.C., and Virginia, but the process 
to draw up the Reg A deal and clear it with the SEC took 10 
months, he said. Filing a Reg D offering using general solicita-
tion would take a matter of minutes. 

“It would be a dramatic change,” Miller added. 
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PIPE Player Rodman Closes  
Banking Business, Future in Doubt

Investment bank and longstanding PIPEs market player Rod-
man & Renshaw is closing its securities business. The com-
pany, now a subsidiary of Direct Markets Holdings Corp. 

(MKTS), is terminating those operations after running low on 
funds.

“Rodman & Renshaw advised FINRA that it was no lon-
ger in compliance with the SEC’s Net Capital Rule 15c3-1, and, 
accordingly, that such subsidiary would cease conducting its se-
curities business, other than liquidating transactions, unless and 
until it can achieve compliance with the rule,” according to a 
regulatory filing.

As Growth Capitalist reported last month, Rodman was re-
cently fined $315,000 compliance issues relating to the Chinese 
Wall between banking and research.

The filing went on to say that “The broker-dealer is explor-
ing all options, including the filing of a Form BDW to terminate 
its broker-dealer license and the sale of certain of its assets to 
affiliated or unaffiliated parties including an entity controlled by 
Michael Vasinkevich, a founder of the Registrant and its former 
vice chairman.”

Rodman changed its name to Direct Markets earlier this 
year as part of a change in the scope of its business to an online 
portal for direct investment into PIPE and registered direct trans-
actions. It is unclear how the termination of its broker-dealer 
license will affect that effort, which has yet to commence place-
ment operations and whose chief executive left the board of the 
public holding company at the end of last month.

Rodman and Renshaw was long the biggest investment 
banker in the PIPEs market, which over the past 12 years ar-
ranged financing for hundreds of emerging growth companies.

In the PIPEs realm, PlacementTracker credits Rodman with 
526 offerings that raised $8.9 billion, making the firm the lead-
ing PIPEs placement agent in terms of deals closed in every year 
since 2005. Over the course of this summer, the company served 
as exclusive agent in common stock PIPEs from Novelos Thera-
peutics (NVLT), pSivida Corp. (PSDV), Arrowhead Research 
Corp. (ARWR), and BioSante Pharmaceuticals (BPAX).

Rodman also invested about $11.9 million in 15 PIPEs as 
a principal.

The company did not immediately respond to inquiries.  —PS

Direct Markets Investor Pared  
Holdings Ahead of News

Steven Newby, a fund manager and significant sharehold-
er in Direct Markets Holdings (MKTS), cut his stake in 
the company by more than half ahead of announcements 

by the company that it would not be promoting the head of its 
new online trading unit to chief executive, and would cease op-
erations of its broker-dealer unit, according to a filing with the 
Securities and Exchange Commission on Aug. 31.

Newby, the founder of the Genomics Fund mutual fund in 
2000 and its portfolio manager until 2003, held more than 3.7 
million shares in New York-based DirectMarkets in April, which 
represented 11.2% of the company, according to a proxy. But his 
latest disclosure indicates that he recently sold more than 2.1 mil-
lion shares, leaving him with 4.9% of the company, which until 
recently was known as Rodman & Renshaw Capital Group.

At its time of filing, the proxy indicated that Newby was 
the largest shareholder in Direct Markets behind company CEO 
Edward Rubin, who owned 40.5% of the stock. Other signif-
icant owners at the time included former investment banking 
chief John Borer, with 8%, and outside shareholder Leman 

Management Nominee Ltd., with 5.5%. There have been no 
other disclosures indicating significant ownership changes 
among insiders or other investors holding 5% or more since the 
proxy filing.

Newby couldn’t be reached, but the decision to pare his 
holdings comes amid the company’s growing woes as it strug-
gles to remake itself into an electronic platform that joins PIPE 
investors and issuers. Among other troubles, Direct Markets has 
seen continued losses and declining revenues, and it has sliced 
jobs and suspended sales and trading activities at its broker-deal-
er arm, Rodman & Renshaw. An agreement to spin off Rodman 
& Renshaw is in danger of collapsing.

Over the last year, Direct Markets’ share price has plunged 
to roughly 12 cents from more than $1.20.

Newby first filed as a beneficial owner of Direct Markets in 
September 2009, disclosing that he owned more than 1.8 million 
shares, or 5.2% of the company. His next disclosure in January 
2010 indicated that he had increased his holdings to more than 
3.7 million shares.

http://www.sec.gov/Archives/edgar/data/1054303/000093041312005219/c70998_8k.htm
http://www.growthcapitalist.com/2012/08/rodman-sanctioned-for-sharing-the-love/
http://www.sec.gov/Archives/edgar/data/905383/000090538312000004/mkts13g.a.2.txt
http://www.sec.gov/Archives/edgar/data/1054303/000093041312002055/0000930413-12-002055-index.htm
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The Genomics Fund was part of The World Funds, and New-
by departed when Satuit Capital Management became the fund’s 
sub advisor. Originally geared toward investing in companies work-
ing in the human gene space, the fund later broadened its scope and 
became the Satuit Capital Management Small Cap Fund.

In addition to Direct Markets, Newby holds substantial po-
sitions in Gaithersburg, Md.-based GenVec (GNVC) and Seat-
tle-based Oncothyreon (ONTY), according to SEC filings.  —JG

Variable-priced PIPEs Hastened  
Demise of Digital Domain

Digital Domain Media Group (DDMG), the Port St. 
Lucie, Fla.-based digital special effects company that filed for 
Chapter 11 bankruptcy on Tuesday, a mere 10 months after 
the company’s IPO, pocketed $50 million in three private place-
ments over the last few months as its cash position deteriorated.

The variable-priced conversion terms of those deals has-
tened its voluntary filing as it strove to control costs, which in-
cluded a recent decision to shut down an animation studio and 
layoff 300 workers.

A week before Digital Domain filed for bankruptcy, it de-
faulted on a $35 million convertible debt transaction that closed 
in May. Hudson Bay Capital Management, Tenor Capital 
Management and Empery Asset Management subscribed to 
the deal, which featured a five-year term and an interest rate 
of 9%, according to PlacementTracker, a service of Sagient Re-
search. Cowen & Co. served as placement agent for the issuer.

While a fixed conversion price of $9.72 represented a pre-
mium of about 10% to the closing share price of $8.84, investors 
were to receive a variable conversion price if it happened to be 
lower than the fixed price. The variable price was to be figured 
at 85% of the average 10 lowest closing bids over the 20 trading 
days prior to conversion. Investors also received five-year war-
rants to buy 1.2 million shares for $9.72 each, subject to reset if 
the market price was lower at the time of conversion.

In June, the same investors along with Iroquois Capital 
and Kingsbrook Capital bought $10.5 million worth of Digital 
Domain shares for the market price of $7 each. But the deal also 
included a reset provision that provided investors with additional 
stock under certain circumstances and five-year warrants to buy 
600,000 shares for $8.05 a share.

Last month, the company raised $5 million from West Palm 
Beach, Fla.-based Palm Beach Capital in a convertible debt 
transaction. The deal featured a conversion price of $6, which 
represented a 42% premium, a 57-month term and a 9% inter-
est rate. It also included five-year warrants to purchase 250,000 
shares for $6 each. As in the other deals, the conversion price of 
the convertible debt and warrants was subject to a reset to if the 
market price at the time was below the conversion price.

The investors in the deals were not restricted from hedging 
or shorting the company’s shares under the terms of the deals.

Digital Domain, which resurrected Tupac Shakur in hologram 
form at the Coachella music festival in April, completed a $42 mil-
lion IPO in November after settling for $8.50 a share instead of its 
desired offering price of $10 to $12 a share. In conjunction with 
its bankruptcy filing, the company said that it had agreed to sell 
its assets to Searchlight Capital Partners for $15 million. Hudson 
Bay and other senior note holders have agreed to provide up to $20 
million in debtor-in-possession financing.  —JG

Internal Fixation Accused of  
Manipulation, Misleading Reporting

Medical implant maker Internal Fixation Systems (IFIX) 
allegedly delayed numerous regulatory filings as part of a scheme 
to manipulate the company’s stock price, according to a lawsuit 
filed by investors.

By delaying disclosure of financings and other events, the 
suit claims,executives of the South Miami-based company “se-
cured the ability to sell-off over 1 million shares of IFS stock to 
the detriment of IFS shareholders who were not provided with 
the true picture of IFS until after the stock price had plummeted 
from $2.30 per share in December 2011 to less than 2 cents per 
share in June 2012.”

Near the end of that period, the company arranged a $7.5 
million equity line with Hyde Park Advisors according to a 
regulatory filing. (The company was founded in 2006 and be-
came public in May 2011 through the filing of an S-1 registra-
tion statement.)

The suit, which was filed on Aug. 29 in Miami’s U.S. Dis-
trict Court, seeks financial compensation of unspecified amount.

The investors are a group of about twenty individuals and 
investment entities including Bromson Investments Ltd., AACJ 
Properties LP, J Bones Holding LLC and KAKT Inc.

The company has not yet replied to the suit in court.
Federal securities regulations require reporting companies to 

file Form 8-K within four days of important events that should 
be disclosed to investors. Internal Fixation, the suit alleges, some-
times waited weeks or months before filing these forms with the 
Securities and Exchange Commission.

The investors allege that the company intentionally held back on 
reporting key developments such as a financing, eviction from a man-
ufacturing facility, and departure of board members and executives.

In one instance, investors claim, the company obtained 
financing from Asher Enterprises that closed in December 
2011 but was not reported until this March. Another financing 
involving Peak One Investments closed in March of this year 
but not disclosed in a filing until May 21. This particular deal 
also should have been disclosed in the company’s March 10-K 
filing, the suit says.

The dismissal of the company’s director of quality was never 
reported, the investors maintain.

The suit alleges the company and its CEO Stephen Dresnick 

http://www.kccllc.net/DDMG
http://digitaldomain.com/
http://www.2pac.com/
http://www.coachella.com/
http://www.sec.gov/Archives/edgar/data/1501732/000121390012003084/f8k052212_internalfix.htm
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allegedly delayed the filings as part of a plan to offer false hope 
to investors while insiders dumped stock. Along with delayed 
reporting, the suit claims the company and Dresnick also under-
took financial transactions without board approval.

“In July 2012,” the suit alleges, “Dresnick issued himself, 
without board approval, 15 million shares of stock and issued 
another 52.5 million shares to non-affiliates in a move to convert 
debt to equity, despite reporting in a Form 8-K filing on July 
2012 that board approval had been obtained.”

Dresnick also allegedly had his attorney prepare a legal opinion 
for the sale of restricted securities that inaccurately claimed that board 
approval had been obtained for the transaction. The suit claims this 
letter was crucial to the efforts to sell stock ahead of investors.

“The opinion was instrumental in ensuring that the shares 
being transferred were done so free of restriction which meant 
they were immediately negotiable,” according to the suit. “Such 
restriction would have prevented Dresnick and those with whom 
he associated from immediately selling those shares and acquir-
ing much needed funds to the detriment of IFS’ shareholders.”

The investors also allege Dresnick arranged – and did not 
obtain board approval for – a dilutive financing that involved the 
issuance of stock at a huge discount. At a time when the compa-
ny had some seven million shares outstanding, the suit claims, it 
issued one million shares to Eastern Institutional Funding at a 
price of 10 cents when the stock was trading at $1.40. (Eastern is 
not named in the suit.)

The shares of stock amounted to 14% of the company’s 
outstanding, the suit says, a big enough issuance to warrant re-
porting to the SEC. To avoid this necessity, the investors allege, 
the shares were divided up into three different entities to avoid 
triggering reporting requirements.

Eastern received the shares in exchange for assuming 
$100,000 in Internal Fixation debt, but the investors claim the 
deal was structured so that the debt was not actually retired. Pro-
ceeds of the sale of the million shares were to be divided between 
the company and Eastern.

Press releases were used to justify unusual trading of the 
company’s stock, the suit says, but workers noticed the abnor-
mally large volume.

“IFS employees who asked how Eastern could trade such vol-
ume over a short period of time were told by Dresnick not to ask 
too many questions and that Eastern’s principal had a network of 
individuals that could get the trading done,” the suit alleges.

The transaction with Eastern closed in March according to 
the investors, but it was not reported immediately via an 8-K 
filing or disclosed in the company’s April 17 10-K filing.

“It was finally disclosed, albeit inaccurately, in the SEC Form 
10-Q, filed on May 21 and signed by Defendant Dresnick,” the 
suit says. “By then, the irrecoverable damage to stock price had oc-
curred, as on May 21 IFS’ stock was trading at 6 cents per share.” 
(The stock has been trading around a penny in September.)

In an August regulatory filing, the company issued a going 

concern warning and noted a $5.55 million cumulative net loss.
Attorneys for the parties did not respond to inquiries.  —PS

China Hydroelectric Sues  
Dissidents in Value Fracas

An ongoing dispute between China Hydroelectric Corp. 
(CHC) and a group of its investors escalated recently when the 
company sued an “insurgent” investor group. While the conflict 
developed in a public venue through a series of trenchant reg-
ulatory filings, the company’s suit accuses investors including  
NewQuest Capital and subsidiary CPI of “acting in secret” to 
take over China Hydroelectric.

The suit was filed Sept. 10 in Manhattan’s U.S. District 
Court. Other investors named in the suit include fund Abrax 
Ltd., several China Environment Fund units, Aqua Resources 
Fund Ltd., and Swiss Re Financial Products.

The PRC-based hydroelectric provider’s suit says that while 
it has clearly disclosed plans for an annual meeting in October, 
the dissident group is trying to conceal its plans by convening 
a special meeting without adequate notice and disclosure. The 
investors would like to remove some board members and install 
a slate of their own choosing.

“Stated bluntly,” the suit alleges, “the insurgent group is seek-
ing to conduct an election by ambush that will have the effect of 
disenfranchising shareholders.” The suit maintains that the funds 
have no experience in the hydroelectric industry and have failed to 
disclose enough about their intentions for the company.

The investor group took issue with management earlier this 
summer, when share prices dropped from around $2 in April to as 
low as 62 cents in July. In an August regulatory filing, the investors 
criticized China Hydro’s performance and revealed plans to call a 
special meeting for purposes including the ouster of board members.

A presentation accompanying the filing provided graphic 
evidence that the company’s stock price was down over 92% 
from its IPO price. The company’s market cap fell from $754 
million at the time of the IPO to $59 million at the end of Au-
gust, according to the presentation.

Before filing its suit, China Hydro responded to the dissi-
dents in regulatory filings including letters to shareholders. In a 
Sept. 13 letter that also announced the suit, the company noted 
that its stock price has risen about 95% in the last two months.

“The historical decrease in the Company’s share price was a 
result of a ‘perfect storm’ of events continuing throughout 2011 
that were beyond the Company’s and management’s control: 
market-wide reaction to Chinese stock frauds, drought, and re-
strictions on PRC bank lending,” the filing says.

While critical filings are typical of activist efforts from value in-
vestors, the company has progressed from responding in filings of its 
own to filing a suit alleging that the dissident’s explanation of its plans 
indicates that the funds had previously been conspiring secretly.

“It is clear that the insurgent group deliberately and willfully 

http://www.sec.gov/Archives/edgar/data/1501732/000121390012004818/f10q0612_internalfix.htm/
http://www.sec.gov/Archives/edgar/data/1477156/000119312512363633/d374538dsc13da.htm
http://www.sec.gov/Archives/edgar/data/1477156/000119312512388432/d409886dex991.htm
http://www.sec.gov/Archives/edgar/data/1477156/000093041312005267/c71010_ex99-1.htm
http://www.sec.gov/Archives/edgar/data/1477156/000093041312005267/c71010_ex99-1.htm
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failed to make required filings on a timely basis under Section 
13(d) announcing their intent to form a group,” the suit claims. 
Section 13(d) of the Exchange Act requires those who accumu-
late large holdings in public companies (usually 5% or more of 
outstanding shares) to disclose their ownership and intentions 
through regulatory filings.

The dissidents are calling for a special meeting on Sept. 28, 
well ahead of the company’s annual meeting on Oct. 19. The suit 
asks the court to prohibit the investors from voting their shares 
and to require them to make fuller disclosure of their plans

The court has asked the company to file additional motions by 
the date of the dissidents’ Sept. 28 meeting.  —PS

Fairfax Financial Shorting Case Tossed
A long-running short selling suit came to an end when a 

judge dismissed Fairfax Financial’s (FRFHF) action against par-
ties the insurer claimed had spread rumors about the company in 
an effort to profit from short selling Fairfax stock.

Insurance holding company Fairfax’s shares exhibited huge 
numbers of fails-to-deliver for several years, leading to specula-
tion about how such large short positions could remain open 
beyond the limits imposed by regulators.

A New Jersey Supreme Court judge dismissed the case with 
respect to Morgan Keegan & Co. and Exis Capital Management 
on Sept. 12. Defendants including Third Point, SAC Capital Ad-
visors, and Kynikos Associates had already been dismissed.

Fairfax alleged that hedge fund investors conspired with an-
alysts to manufacture information that would drive down the 
company’s share prices and benefit short sellers.

The company “suffered massive pecuniary/economic loss in 
this case,” the judge wrote earlier this summer, but apparently 
the loss could not be deemed the result of illegal actions.

Reporting from Bloomberg also states that on Sept. 11 Fairfax 
and independent analyst Spyro Contogouris reached an agreement 
according to which the analyst cannot post anything on the internet 
about Fairfax.  —PS

SEC Sues China Sky One for Fake Revenue
Weight loss supplement maker China Sky One Technol-

ogies(CSKI) pumped up its revenues illegally, according to a 
Securities and Exchange Commission lawsuit alleging that the 
company concocted almost $20 million in fictional revenues it 
improperly reported in 2007 and 2008.

In March, the complaint says, Nasdaq halted trading in the 
China-based company’s shares following the resignation of 26 
mid-level managers, including nine from the accounting depart-
ment and two handling internal controls.

China Sky allegedly recorded revenues of $12.2 million and 
$7.5 million in 2007 and 2008 respectively for sales of weight 
loss patches to Takasima Industries, a Malaysian company that 
in reality purchased only about $167,000 worth of the products.

The commission sued the company and its CEO Yan-qing 
Liu, who allegedly signed misleading regulatory filings. The suit 
seeks to have Liu repay incentive-based compensation and to have 
him barred from serving as officer or director of a public company.

“CSKI created and maintains in its records two versions of the 
distribution agreement with Takasima, both of which were signed 
by Liu but not by anyone from Takasima, although in fact Takasi-
ma never entered into such agreement with CSKI,” the suit says.

The company was formed in 2006 in a reverse merger with 
shell Comet Technologies and American California Pharmaceu-
tical Group, a holding company that owned all shares of the PRC’s 
Harbin Tian Di Ren Medical Science and Technology Co. —PS

SEC Suspends Shell Accountant Hatfield
Scott Hatfield and his S. W. Hatfield CPA firm (SWH) 

practiced without a license for almost a year and a half, according 
to a Securities and Exchange Commission cease-and-desist pro-
ceeding. Hatfield let his registration with the Public Company 
Accounting Oversight Board (PCAOB) lapse from January 2010 
into May 2011, during which time he oversaw filings for a num-
ber of PIPE issuers, reverse merger companies and shells.

“During this period,” the SEC maintains, Hatfield “issued 
38 audit reports that 21 issuers included in periodic reports and 
registration statements filed with the Commission.”

While the commission did not suggest that there were 
improprieties in the numbers Hatfield signed off on, the news 
comes as a costly embarrassment to the issuers. Operating as a 
reporting company is expensive, and errors and other problems 
in financial filings are to be avoided at all costs.

“Scott Hatfield and SWH billed issuers $199,722 in con-
nection with audits conducted or completed while SWH’s li-
cense was expired,” commission documents say.

Companies Hatfield worked for while his license was invalid 
included five issuers quoted on the OTC Bulletin Board: 8888 
Acquisition Corp. (EGHA), Eight Dragons Co. (EDRG), 
HPCAcquisitions (HPCQ), Truewest Corp. (TRWS), and 
X-Change Corp. (XCHC).

X-Change has issued three PIPEs since 2007 according to 
PlacementTracker records that also indicate 8888 Acquisition is-
sued a $4.5 million PIPE in a reverse merger in October of 2010.

Hatfield also reviewed registration statements. “Hatfield au-
thorized seven issuers to include SWH audit reports in registra-
tion statements filed with the Commission while SWH’s license 
was expired,” according to the commission. “Six issuers filed reg-
istration statements on Form 10-12G; however only one, SMSA 
Kerrville Acquisition Corp., issued securities during the period 
that SWH’s license was expired.”

In addition, the SEC alleges, three other issuers disclosed is-
suances of unregistered, restricted common stock for acquisitions 
and for services while SWH’s firm license was expired. These 
companies are Signet International Holdings, SMSA Crane 
Acquisition Corp., and SMSA Gainesville Acquisition Corp.

http://www.bloomberg.com/news/2012-09-12/fairfax-lawsuit-against-morgan-keegan-exis-dismissed-by-judge.html
http://www.sec.gov/litigation/complaints/2012/comp-pr2012-175.pdf
http://www.sec.gov/Archives/edgar/data/798985/000102317506000231/chinasky8k.txt
http://www.sec.gov/litigation/admin/2012/34-67793.pdf
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In August of 2010, the commission says, Asia Green Agri-
culture Corp., formerly known as

SMSA Palestine Acquisition Corp., engaged in a share ex-
change to acquire all of SinoOriental Agriculture Group Ltd.

The SMSA companies were shells structured as part of 
bankruptcy proceedings, according to regulatory filings.

The commission obtained an order requiring Hatfield to 
stop practicing pending a hearing on his actions.  —PS

Growth Equity Deals of Note

Kayne Anderson Invests $75.5M in Crosstex Energy
Crosstex Energy LP (XTEX) raised $75.5 million in a Reg-

istered Direct transaction placed with funds managed by Kayne 
Anderson Capital Advisors.

The common stock was sold at $13.25 per share, an approx-
imate 9% discount to the market price ($14.50) of XTEX at deal 
announcement.

The transaction closed on Sept. 14, 2012.

GlaxoSmithKline Buys into Response  
Genetics at 22% Premium

Response Genetics (RGDX) raised $8.8 million in a Com-
mon Stock transaction.

The common stock was sold at $1.10 per share, an approx-
imate 22% premium to the market price ($0.90) of RGDX at 
deal announcement.

The investors were GlaxoSmithKline and an existing share-
holder. The transaction closed on Sept. 13, 2012.

Pluristem Therapeutics Raises $32M in 14th EPP
Pluristem Therapeutics (PSTI) raised $32 million in a 

CMPO/Overnight transaction.
The common stock was sold at $4.00 per share, an approx-

imate 12% discount to the market price ($4.54) of PSTI at deal 
announcement. A series of 2,800,000 60-Month Warrants with 
an exercise price of $5.00 per share (10.13% premium) was is-
sued to the investors in this transaction.

Jefferies & Company acted as Lead Agent with Oppen-
heimer, Maxim Group, and Needham & Company acting as 
Co-Agents. Leader Capital Markets acted as Financial Advisor 
for the Company.

The Placement Agent counsel was Mintz, Levin, Cohn, Ferris, 
Glovsky & Popeo, and the issuer counsels were Sullivan & Worces-
ter and Zysman, Aharoni, Gayer & Company Law Offices. 

The transaction is expected to close by Sept. 18, 2012.

inContact Raises $35M
Software and network connectivity specialist inContact 

(SAAS) raised $35 million in a CMPO/Overnight transaction.

The common stock was sold at $5.00 per share, an ap-
proximate 28% premium to the market price ($3.92) of SAAS 
at deal announcement. Piper Jaffray & Co. acted as the ex-
clusive agent on the transaction. Placement Agent counsel was 
Goodwin Procter, and the issuer counsel was Parsons Behle 
& Latimer.

Ladenburg, Craig-Hallum Place  
$10M ParkerVision Stock

Radio technology specialist ParkerVision (PRKR) raised 
$10.08 million in a Registered Direct transaction.

The common stock was sold at $2.30 per share, an approxi-
mate 14% discount to the market price ($2.66) of PRKR at deal 
announcement.

Craig-Hallum Capital Group and Ladenburg Thalmann 
& Co. acted as agents on the transaction.

Placement Agent counsel was Faegre & Benson, and issu-
er counsel was Graubard Miller. The transaction is expected to 
close by Sept. 19, 2012.

AG Mortgage Investment in $71M ATM Deal
AG Mortgage Investment Trust (MITT) announced that 

it has secured up to $70.98 million in an ATM (At the Market) 
transaction with Brinson Patrick Securities, JMP Securities, 
and Mitsubishi UFJ Securities.

The purchase price is the prevailing market price at the time 
of the Draw Down Notice.

Placement Agent counsel was Skadden, and issuer counsels 
were Hunton & Williams and Saul Ewing.

Fidus Investment in $34.6M Overnight Round
Fidus Investment Corp. (FDUS) raised $34.615 million in 

a CMPO/Overnight transaction.
The common stock was sold at $16.10 per share, an approx-

imate 2% discount to the market price ($16.40) of FDUS at deal 
announcement.

Raymond James and Robert W. Baird acted as Lead Agents 
on the transaction with BB&T Capital Markets and Oppen-
heimer as Co-Agents. Placement Agent counsel was Sutherland 
Asbill & Brennan, and issuer counsel was Bass, Berry & Sims.

The transaction was expected to close on September 11, 
2012.

Golden Minerals in $38M PIPE, RDO Deals
Golden Minerals Co. (AUMN) raised $31.6 million in an 

Underwritten Registered Direct transaction and $7.87 million in 
a common stock placement.

The common stock in both deals was sold at $5.75 per 
share, an approximate18% discount to the market price ($7.02) 
of AUMN at deal announcement.

http://www.sec.gov/Archives/edgar/data/1473287/000101054912000876/smsacrane10q063012.htm
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In the registered direct offering, a series of 5,497,504 
60-Month Warrants with an exercise price of $8.42 per share 
(19.94% premium) was issued to the investors in this transac-
tion.

Wells Fargo Securities acted as the exclusive agent on both 
transactions.

In the common stock offering, a series of 1,370,000 
60-Month Warrants with an exercise price of $8.42 per share 
(19.94% premium) was issued to the investor in this transaction. 
The investor was Sentient Group.

The transactions are expected to close by Sept. 19, 2012.

Reven REIT Issues $25M in Common Stock
Reven Housing REIT (RVEN) raised $25,000,000 in 

a Common Stock transaction. The common stock was sold at 
$1.00 per share. Further transaction details were not disclosed.

The company was previously known as Bureau of Fugitive 
Recovery Inc., a bounty hunting enterprise that became a resi-
dential real estate investing entity after an individual bought a 
controlling interest on July 2.

Repros Therapeutics Raises $23.6M
Repros Therapeutics Inc. (RPRX) raised $23.6 million in 

a Common Stock transaction.
The common stock was sold at $11.00 per share, an approx-

imate 13% discount to the market price ($12.67) of RPRX at 
deal announcement.

The transaction is expected to close shortly.

Aegis Capital Places Neuralstem Shares
Neuralstem (CUR) raised $7 million in a Registered Direct 

transaction.
The common stock was sold at $1.00 per share, an approx-

imate 28% discount to the market price ($1.38) of CUR at deal 
announcement.

Aegis Capital Corporation acted as the exclusive agent on 
the transaction.

The transaction is expected to close on Sept. 19, 2012.

Cowen Places $10M Tranzyme Registered Direct
Tranzyme (TZYM) announced that it has raised $10 mil-

lion in an underwritten Registered Direct transaction.
The common stock was sold at $3.85 per share, an approxi-

mate 10% discount to the market price ($4.27) of TZYM at deal 
announcement.

Cowen and Company acted as Lead Agent with JMP Se-
curities acting as Co-Agent on the transaction. Placement Agent 
counsel was LeClairRyan, and issuer counsels were Goodwin 
Procter and Norton Rose Canada.

The transaction is expected to close on September 18, 2012.

AcelRx Pharmaceuticals in $50M ATM
AcelRx Pharmaceuticals (ACRX) announced that it has se-

cured up to $50 million in an ATM (At the Market) transaction 
with MLV & Co.

The purchase price is the prevailing market price at the time 
of the Draw Down Notice.

Placement Agent counsel was LeClairRyan, PC and issuer 
counsel was Cooley LLP.

Sarepta Therapeutics in $40M ATM with Citadel
Sarepta Therapeutics (SRPT) announced that it has se-

cured up to $40 million in an ATM (At the Market) transaction 
with Citadel Securities.

The purchase price is the prevailing market price at the time of 
the Draw Down Notice. Placement Agent counsel was Wilson Son-
sini Goodrich & Rosati, and issuer counsel was Latham & Watkins.

An agreement was reached on September 4, 2012.

Cerus in $30M ATM Transaction
Cerus Corp. (CERS) announced that it has secured up to 

$30 million in an ATM (At the Market) transaction with Cantor 
Fitzgerald & Company.

The purchase price is the prevailing market price at the time 
of the Draw Down Notice. Placement

Agent counsel was LeClairRyan, and issuer counsel was 
Cooley LLP. The agreement closed on August 31, 2012.

Cover-All Tech Raises $2M in Debt PIPE
Cover-All Technologies (COVR) raised $2 million in 

a Non-Convertible Debentures transaction with  Imperium 
Commercial Finance Master Fund.

A series of 1,244,444 60-Month Warrants with an exercise 
price of $1.48 per share (24.37% premium) was issued to the in-
vestor in thistransaction.  Concurrently with this transaction the 
Investor entered into an agreement to supply the Investor with a 
$250,000 revolving loan.

The transactions closed on Sept. 14, 2012.

Roth Capital Places Wireless Ronin Deal
Wireless Ronin Technologies (RNIN) raised $1.4 million 

in a Registered Direct transaction.
The common stock was sold at $0.81 per share, an approx-

imate 2% discount to the market price ($0.83) of RNIN at deal 
announcement. Roth Capital Partners acted as the exclusive 
agent on the transaction. Issuer counsel was Briggs & Morgan.

The transaction is expected to close on Sept. 18, 2012.

Aston Capital Invests $6M in Nexxus Lighting
Nexxus Lighting (NEXS) raised $6 million in a Convert-

ible Preferred Stock transaction.
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The fixed conversion price of the Convertible Preferred 
Stock is $0.13 per share, an approximate 0.76% discount to the 
market price ($0.13) of NEXS at deal announcement.

The investor was an affiliate of Aston Capital Partners and 
the transaction is expected to close on September 24, 2012.

AbTech Holdings Raises $3.7M
AbTech Holdings (ABHD) raised $3,727,439 in a Com-

mon Stock transaction placed by Axiom Capital Management.
The common stock was sold at $0.77 per share, an approxi-

mate 6% discount to the market price ($0.82) of ABHD at deal 
announcement. A series of 484,083 60-Month Warrants with an 
exercise price of $0.90 per share (9.76% premium) was issued to 
the investors in this transaction.

Investors include a member of the Company’s board of di-
rectors.

White Mountain Titanium Raises $1.5M
White Mountain Titanium Corp. (WMTM) raised $1.5 

million in a Common Stock transaction.
The common stock was sold at $1.25 per share, an approx-

imate 4% premium to the market price ($1.20) of WMTM at 
deal announcement. The Placement Agent and the investor were 
not disclosed. 

The transaction closed on September 07, 2012.

Canford Capital Invests in Canarc Resource
Canarc Resource Corp. (CRCUF) announced that it will 

raise $1.1 million in a Unit (Common Stock and Warrant) trans-
action. The common stock will be sold at $0.10 per share, an ap-
proximate 25% discount to the market price ($0.13) of CRCUF 
at deal announcement.

A series of 11.3 million 36-Month Warrants with an exercise 
priceof $0.15 per share (12.85% premium) will be issued to the 
investor in this transaction.

The investor was Canford Capital Inc., and the Placement 
Agent was not disclosed.

Pegasi Energy Issues Units
Pegasi Energy Resources Corp. (PGSI) raised $4 million 

in a Unit (Common Stock and Warrant) transaction.
The common stock was sold at $0.60 per share, an approx-

imate 14% discount to the market price ($0.70) of PGSI at deal 
announcement. A series of 3,342,390 36-Month Warrants with 
an exercise price of $1.00 per share (42.86% premium) was is-
sued to the investors in this transaction.

SVS Securities acted as the placement agent, and the in-
vestors were not disclosed. Issuer counsel was Sichenzia Ross 
Friedman Ference, LLP.

The transaction closed on September 10, 2012.

Lucas Energy Raises $1.32M
Lucas Energy (LEI) announced that it has raised $1.32 mil-

lion in a Registered Direct transaction.
The common stock was sold at $1.65 per share, an approx-

imate 2% discount to the market price ($1.68) of LEI at deal 
announcement.

A series of 200,000 12-Month Warrants with an exercise 
price of $2.00 per share (19.05% premium) was issued to the 
investors in this transaction.

This transaction was completed without an agent and the 
investors were not disclosed. Issuer counsels were The Loev Law 
Firm and Woodburn & Wedge.

The transaction is expected to close by Sept. 12, 2012.

Caldwell Securities Places  
Sierra Vista Bank Common

Sierra Vista Bank (SVBA) raised $2.36 million in a Com-
mon Stock transaction. The common stock was sold at $2.00 per 
share, an approximate 20% discount to the market price ($2.50) 
of SVBA at deal announcement.

A series of 295,400 48-Month Warrants with an exercise 
price of $2.00 per share (0% discount) was issued to the investors 
in this transaction. Caldwell Securities acted as the exclusive 
agent on the transaction.

The transaction closed on September 07, 2012.

Uranium Resources Raises $5M in Put Exercise
Uranium Resources (URRE) announced that it has raised 

$5 million in a Common Stock transaction with Resource Cap-
ital Fund V.

The company has issued ten other PIPEs since 2001 accord-
ing to PlacementTracker.

The common stock was sold at $0.52 per share, an approxi-
mate 14% premium to the market price ($0.45) of URRE at deal 
announcement. The transaction closed on September 05, 2012.

This placement is the result of an exercised company put 
option from a previous deal.

Opexa Therapeutics in ATM with Brinson Patrick
Cellular therapy developer Opexa Therapeutics (OPXA) 

announced that it has secured up to $2.6 million in an ATM (At 
the Market) transaction with Brinson Patrick Securities.

The purchase price is the prevailing market price at the time 
of the Draw Down Notice.

Issuer counsel was Pillsbury, Winthrop, Shaw & Pittman.
This is Opexa’s tenth PIPE since 2004, according to Place-

mentTracker data indicating that the company was formerly 
known as PharmaFrontiers Corp. prior to 2008.

The agreement was reached on Sept. 6, 2012.
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Adept Technology Sells Convertible Debentures
Adept Technology (ADEP) raised $8 million in a Convert-

ible Preferred Stock transaction.
The fixed conversion price of the Convertible Preferred 

Stock is $4.60 per share, an approximate 9.52% premium to the 
market price ($4.20) of ADEP at deal announcement.

The securities were purchased by affiliates of Hale Capi-
tal Partners, and Hale’s CEO joined the company’s board. The 
transaction was expected to close by September 15, 2012.

You On Demand Holdings Issues $3.6M Debt, Equity
You On Demand Holdings (YOD) raised $2.59 million 

in a stock and warrant offering and $1 million in a Convertible 
Preferred Stock offering.

In the unit offering,  the company issued warrants and 
stock in a transaction where the common stock was sold at 
$4.00 per share, an approximate 10% premium to the mar-
ket price ($3.63) of YOD at deal announcement. A series of 
646,250 60-Month Warrants with an exercise price of $4.25 
per share (9.51% premium) was issued to the investors. Char-
dan Capital Markets acted as the exclusive agent, and the in-
vestors include FIL Investment Management (Hong Kong) 
Limited and Poliakine Horowitz. Issuer counsel was Pills-
bury, Winthrop, Shaw & Pittman. The transaction closed on 
August 30, 2012.

The fixed conversion price of the Convertible Preferred 
Stock is $4.00 per share, an approximate 10% premium to the 
market price ($3.63) of YOD at deal announcement. A series 
of 250,000 60-Month Warrants with an exercise price of $4.25 
per share (9.51% premium) was issued to the investors in this 
transaction.

Chardan Capital Markets acted as the exclusive agent 
on the transaction and the investors were Chardan SPAC As-
set Management and Steven M. Oliveira 1998 Charitable 
Remainder Unitrust. Issuer counsel was Pillsbury, Winthrop, 
Shaw & Pittman, LLP. The transaction closed on August 30, 
2012.

Heavy Earth Raises $1M in Convertible Debt
Heavy Earth Resources (HEVI) raised $1 million in a 

Convertible Senior Debentures transaction.
The company formed in 2004 as Swinging Pig Produc-

tions, a low budget film producer that planned to make movies 
about a character known as “Skater Girl.” Swinging Pig changed 
its name to Heavy Earth Resources in 2011.

The fixed conversion price of the Convertible Senior De-
bentures is $0.60 per share, an approximate 31.82% discount to 
the market price ($0.88) of HEVI at deal announcement. The 
Investors received 1,666,667 5-year Warrants with an exercise 
price of $0.85 per share.

The Placement Agent was not disclosed. Placement Agent 

counsel was Ellenoff Grossman & Schole, and issuer counsel 
was M2 Law Professional Corp.

Spine Pain Management Raises $1M Debt Issue
Spine Pain Management (SPIN) raised $1 million in a 

Non-Convertible Secured Promissory Notes transaction.
The securities accrue interest at a rate of 12% per annum. A 

series of 333,333 36-Month Warrants with an exercise price of 
$1.60 per share (40.35% premium) was issued to the investors 
in this transaction.

The transaction closed on September 04, 2012.

Imprimis Raises $4M in Stock Offering
Imprimis Pharmaceuticals (IMMY) raised $4 million in a 

Common Stock transaction.
The common stock was sold at $0.96075 per share, an ap-

proximate 1% premium to the market price ($0.95) of IMMY at 
deal announcement.

MDB Capital Group acted as the exclusive agent on the 
transaction and the investor was Professional Compounding 
Centers of America. Issuer counsel was Morrison & Foerster, 
and investor counsel was G. Walter Rockwell. 

The transaction closed on August 31, 2012. 
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Structure Type Deals $ Raised % of Total $
Common Stock 256 $8,259,835,844 16%

Convertible - Fixed 170 $14,944,873,548 28%

ATM (At the Market) Offering 92 $16,321,084,971 31%

Common Stock - Shelf Sale (Registered Direct) 80 $1,612,365,483 3%

Common Stock - CMPO/Overnight Offering 74 $3,425,019,254 6%

Structured Equity Line 71 $738,450,000 1%

Non-Convertible Debt/Preferred Stock 51 $1,044,936,472 2%

Unknown Structure 24 $3,514,528,197 7%

Common Stock - Rights Offering 20 $2,555,289,781 5%

Convertible - Company Installment (Self-Amortizing) 12 $187,585,000 0%

Convertible - Floating 8 $17,351,000 0%

Convertible - Reset 6 $260,189,359 0%

Common Stock - Reset 1 $10,500,028 0%

Totals 865 $52,892,008,937

Structure Type Deals $ Raised % of Total $
CMPO/Overnight Offering 66 $2,847,703,302 5%

Registered Direct 53 $764,142,643 1%

ATM (At the Market) Offering 42 $191,812,350 0%

Rights Offering 8 $169,089,409 0%

Total 169 $3,972,747,704 8%

Structure Type Deals $ Raised % of Total $
Convertible - Fixed 32 $3,161,248,077 6%

Common Stock 103 $1,885,106,237 4%

Non-Convertible Debt/ Preferred Stock 30 $668,020,000 1%

Convertible - Co. Installment (Self-Amortizing) 7 $121,000,000 0%

Total 172 $5,835,374,314 11%

Top Funded Industries $ Raised % of Total $
 REITS $10,628,246,084 26%

 Semiconductors $6,390,178,197 16%

 Pipelines $4,552,912,495 11%

 Banks $2,725,580,307 7%

 Oil & Gas $2,248,617,594 5%

 Pharmaceuticals $2,149,992,074 5%

 Biotechnology $1,830,108,114 4%

 Transportation $1,388,463,425 3%

 Miscellaneous Manufacturing $812,392,555 2%

 Electronic Component & Equip. $778,605,429 2%

Most Active Industries Deals $ Raised
Biotechnology 38 $1,075,747,328 

Pharmaceuticals 34 $1,200,982,425 

Healthcare Products & Services 18 $264,816,416 

Banks 11 $188,754,286 

REITS 11 $93,776,774 

Oil & Gas 9 $115,098,653 

Electronics, Components & Equip. 9 $88,918,118 

Transportation 3 $99,500,120 

Aerospace/Defense 3 $118,009,000 

Computers 3 $23,780,000 

Most Active Industries Deals $ Raised
Biotechnology 20 $231,905,111

Healthcare Products & Services 18 $182,647,664 

Mining 18 $182,710,988

Oil & Gas 17 $1,052,062,826 

Pharmaceuticals 15 $281,322,456

Internet 10 $84,308,739 

Energy-Alternative Sources 10 $174,383,708

Banks 9 $279,230,809 

Electronics, Components & Equip 7 $277,748,321

Telecommunications 6 $60,265,968 

Aggregate Year-to-Date Market Activity

Equity Private Placements - All PIPEs and Reg S

Registered Growth Capital Equity Private Placements 

Unregistered Growth Capital Equity Private Placements 

Unregistered Growth Capital EPPs include offerings of at least $1 million of unregistered stock or equity-linked debt under SEC 
Regulations D and S at fixed purchase, conversion and warrant exercise price terms by U.S. publicly traded emerging growth 
companies from $10 million to $1 billion in market capitalization with listed common shares priced at or above $1.00 at the 
time of offering.

Registered Growth Capital EPPs include offerings of at least $1 million of registered stock under SEC Regulations D and S at fixed 
purchase, conversion and warrant exercise price terms by U.S. publicly traded emerging growth companies from $10 million to 
$1 billion in market capitalization with listed common shares priced at or above $1.00 at the time of offering.

Source: PlacementTracker, a service of Sagient Research, Inc.  EPP market activity data excludes all placements of less than $1 million, placements via 144-A Offerings or Equity Lines of Credit, and transactions conducted 
by foreign issuers that trade in the U.S. on the Pink Sheets. Data is for closed and definitive agreement transactions reported as of 9/14/12.
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Best Deal Performance YTD - Unregistered Growth Capital EPPs

Company Symbol
Closing 
Date

Gross  
Proceeds

Stock Price 
Change  

Post-Closing

1-month 
Performance 
Post-Closing

3-month 
Performance 
Post-Closing Placement Agent

Arena Pharmaceuticals ARNA 1/10 $16,500,000 418% N/A N/A None

DHT Holdings DHT 3/19 $7,499,940 409% -35% -48% UBS Investment Bank

XOMA Corporation XOMA 1/3 $10,000,000 211% 17% 140% Not Disclosed

Accelr8 Technology Corporation AXK 4/20 $14,420,000 191% 150% 211% None

Amyris AMRS 5/18 $4,097,196 104% 57% 127% None

Microvision MVIS 5/23 $4,998,996 93% 37% 56% None

Celsion Corporation CLSN 6/27 $5,000,000 74% 16% N/A None

Hampton Roads Bankshares HMPR 6/27 $50,000,000 71% 57% N/A Not Disclosed

InspireMD NSPR 4/5 $11,000,000 64% -24% -24% Oppenheimer & Co., JMP Securities LLC,  
Palladium Capital Advisors

Peregrine Pharmaceuticals PPHM 8/30 $15,000,000 61% N/A N/A Not Disclosed

Affymax AFFY 3/31 $10,000,000 56% 12% 10% None

TherapeuticsMD TXMD 2/24 $1,000,000 56% 15% 28% None

Virtual Piggy VPIG 5/2 $1,000,000 55% 98% 13% Not Disclosed

EnteroMedics ETRM 4/16 $10,000,000 55% 19% 83% None

SearchMedia Holdings Limited IDI 2/17 $3,000,000 53% 50% 71% Not Disclosed

Medgenics MDGN 6/18 $9,529,197 52% 110% N/A Maxim Group

Horizon Pharma HZNP 2/22 $60,000,000 40% 12% 12% Cowen and Company, JMP Securities LLC,  
Stifel Nicolaus Weisel

Tekmira Pharmaceuticals Corporation TKMR 2/29 $4,006,904 36% 5% -14% Not Disclosed

ADCARE Health Systems ADK 7/2 $2,500,000 35% -2% N/A Cantone Research

Odyssey Marine Exploration OMEX 5/10 $8,000,000 34% 17% 47% Craig-Hallum Capital Group

Infinity Pharmaceuticals INFI 7/17 $27,500,000 33% 13% N/A None

Worst Deal Performance YTD - Unregistered Growth Capital EPPs

Company Symbol
Closing 
Date

Gross  
Proceeds

Stock Price 
Change  

Post-Closing

1-month 
Performance 
Post-Closing

3-month 
Performance 
Post-Closing Placement Agent

Digital Domain Media Group, DDMG 5/7 $35,000,000 -99% -22% -51% Cowen and Company

Digital Domain Media Group DDMG 8/16 $5,000,000 -98% N/A N/A None

Sharprock Resources SHRK 1/4 $1,882,000 -98% -46% N/A Not Disclosed

ATP Oil & Gas Corporation ATPG 6/20 $35,000,000 -98% -34% N/A KLR Group Holdings

SEFE SEFE 4/25 $2,000,000 -94% -76% -90% None

IntelliCell BioSciences SVFC 2/9 $1,975,000 -93% -6% -81% Garden State Securities,

Galena Biopharma GALE 4/27 $11,000,000 -91% N/A N/A None

Luxeyard LUXR 5/31 $3,116,500 -90% -73% -90% Maxim Group, Sunrise Securities Corp.

Luxeyard LUXR 4/24 $2,990,000 -88% 12% -78% Not Disclosed

Viggle VGGL 5/10 $9,400,000 -86% 4% -75% Not Disclosed

Titan Iron Ore Corporation TFER 1/12 $1,000,500 -81% 4% -7% None

Circle Star Energy Corporation CRCL 2/8 $2,750,000 -80% N/A N/A Not Disclosed

Rackwise RACK 1/9 $3,100,951 -80% -29% -42% Not Disclosed

NeurogesX NGSX 2/3 $2,999,382 -78% -45% -56% None

Remark Media MARK 2/28 $4,251,497 -76% -8% -56% Janney Montgomery Scott

American Standard Energy Corporation ASEN 2/13 $25,000,000 -76% -5% -25% Northland Securities

United American Petroleum Corporation UAPC 6/8 $1,165,000 -74% -60% -75% None

PolyMedix PYMX 4/10 $8,000,000 -73% -54% -78% None

WebXU WBXU 3/1 $1,000,000 -70% -33% -40% None

China Shen Zhou Mining & Resources SHZ 3/27 $5,000,000 -68% -10% -51% FT Global Capital

Source: PlacementTracker, a service of Sagient Research, Inc.  EPP market activity data excludes all placements of less than $1 million, placements via 144-A Offerings or Equity Lines of Credit, and transactions conducted 
by foreign issuers that trade in the U.S. on the Pink Sheets. Growth Capital EPPs include offerings of at least $1 million of stock or equity-linked debt under SEC Regulations D and S at fixed purchase, conversion and 
warrant exercise price terms by U.S. publicly traded emerging growth companies from $10 million to $1 billion in market capitalization at the time of offering. Data is for closed and definitive agreement transactions 
reported as of 9/14/12.
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Worst Deal Performance YTD - Registered Growth Capital EPPs

Company Symbol
Closing 
Date

Gross 
Proceeds

Stock Price 
Change Post-

Closing

1-mo. Perf. 
Post- 

Closing

3-mo. 
Perf. Post- 
Closing Placement Agent

A123 Systems AONE 1/25 $25,425,000 -86% -12% -60% Lazard
Hyperdynamics Corporation HDY 1/30 $30,000,000 -77% -58% -72% Rodman & Renshaw
Chelsea Therapeutics Intl. CHTP 1/11 $23,699,056 -76% 0% -61% Leerink Swann 70.00%, Needham & Company 16.00%, Roth Capital Partners 14.00%
A123 Systems AONE 7/5 $10,076,923 -75% -63% N/A Lazard
Lime Energy Company LIME 5/15 $2,550,000 -71% -14% -64% None
Excel Maritime Carriers EXM 5/7 $0 -71% -58% -66% Deutsche Bank Securities, Knight Capital Markets
Maxwell Technologies MXWL 2/16 $10,300,000 -59% -11% -61% Citadel Securities
Wave Systems Corporation WAVX 1/30 $6,200,000 -58% -11% -37% MLV & Co.
Superconductor Technologies SCON 2/16 $7,046,780 -57% -42% -51% Rodman & Renshaw
Rosetta Genomics Limited ROSG 5/31 $6,563,683 -57% -10% -54% Aegis Capital Corporation, Rodman & Renshaw
FNB United Corporation FNBN 5/18 $7,290,000 -56% -53% -56% Sandler O'Neill & Partners, FBR Capital Markets
Ventrus Biosciences VTUS 1/30 $0 -55% 15% 2% Cantor Fitzgerald & Company
Caesars Entertainment CZR 4/12 $0 -52% -6% -38% Citigroup Global Markets, Credit Suisse Securities (USA)
Royale Energy ROYL 2/17 $0 -50% 16% -40% C.K. Cooper & Company
Transcept Pharmaceuticals TSPT 4/26 $40,500,000 -48% -35% -40% Lazard 35.00%, Leerink Swann 35.00%, Cowen and Company 15.00%, JMP 

Securities 15.00%
Idera Pharmaceuticals IDRA 4/12 $0 -48% -43% -40% Cowen and Company
FuelCell Energy FCEL 3/22 $34,500,000 -43% -24% -40% Lazard, Stifel Nicolaus Weisel, FBR Capital Markets
Transwitch Corporation TXCC 5/15 $2,445,911 -42% -37% -47% None
Plug Power PLUG 3/23 $14,950,000 -40% -13% -18% Roth Capital Partners
Zalicus ZLCS 6/19 $15,000,000 -38% -26% N/A Wedbush PacGrow Life Sciences

Best Deal Performance YTD - Registered Growth Capital EPPs

Company Symbol
Closing 
Date

Gross  
Proceeds

Stock Price 
Change  

Post-Closing

1-mo. Perf. 
Post- 

Closing

3-mo. Perf. 
Post- 

Closing Placement Agent

Arena Pharmaceuticals ARNA 1/10 $16,500,000 418% 25% 94% None
DHT Holdings DHT 3/19 $72,500,120 409% -35% -48% UBS Investment Bank
Repros Therapeutics RPRX 2/2 $11,085,917 231% -10% -8% Ladenburg Thalmann & Co.
Rosetta Genomics Limited ROSG 5/16 $2,212,200 226% 482% 172% Aegis Capital Corporation, Rodman & Renshaw
XOMA Corporation XOMA 3/6 $39,163,283 147% 92% 59% Cowen and Company 40.00%, RBC Capital Markets 40.00%, Roth Capital 

Partners 20.00%, Ladenburg Thalmann & Co.
ParkerVision PRKR 4/18 $8,546,003 131% 10% 144% Rodman & Renshaw
Synta Pharmaceuticals SNTA 5/2 $0 88% 19% 62% MLV & Co.
Synta Pharmaceuticals 
Corporation

SNTA 1/11 $35,420,000 88% 18% -12% Jefferies & Company 75.00%, Canaccord Genuity (US) 15.00%,  
Roth Capital Partners 10.00%

Tranzyme TZYM 5/7 $0 82% 6% 45% Cowen and Company
Pacira Pharmaceuticals PCRX 4/17 $58,500,000 73% 8% 61% Barclays Capital   30.00%, Jefferies & Company 45.00%, Brean Murray, Carret & 

Co. 15.00%, Piper Jaffray & Co. 15.00%, Wedbush PacGrow Life Sciences 15.00%
Synageva BioPharma 
Corporation

GEVA 1/10 $90,000,018 73% 10% 5% J.P. Morgan Chase & Co. 40.00%, Morgan Stanley 40.00%, Cowen and Company 
10.00%, Leerink Swann 7.00%, Wedbush PacGrow Life Sciences 3.00%

Ardea Biosciences RDEA 2/6 $166,175,000 64% 8% 63% Jefferies & Company 44.00%, Cowen and Company 9.00%, Lazard 9.00%, Leerink 
Swann 9.00%, Oppenheimer & Co. 9.00%, Wells Fargo Securities 9.00%, JMP 
Securities 6.00%, Mizuho Securities Co., Limited  5.00%

Array BioPharma ARRY 2/8 $52,000,000 64% -10% 2% Jefferies & Company, Leerink Swann, Stifel Nicolaus Weisel
Novavax NVAX 5/18 $12,200,000 55% 1% 68% None
EnteroMedics ETRM 4/16 $5,050,000 55% 19% 83% Craig-Hallum Capital Group
XenoPort XNPT 7/25 $39,999,999 54% 33% N/A Credit Suisse Securities (USA) 80.00%, RBC Capital Markets 20.00%
Agenus AGEN 3/2 $4,640,000 51% 104% 57% MLV & Co.
Comstock Mining LODE 2/8 $17,250,001 48% -1% -5% Global Hunter Securities 50.00%, Moelis & Company 35.00%, Aegis Capital 

Corporation 15.00%, Roth Capital Partners
Novadaq Technologies NVDQ 4/9 $40,336,250 44% 10% 16% Piper Jaffray & Co. 47.50%, Stifel Nicolaus Weisel 37.50%, JMP Securities 

7.50%, Rodman & Renshaw 7.50%
Acadia Realty Trust AKR 8/9 $0 39% 6% N/A Bank of America Merrill Lynch, Barclays Capital  , Deutsche Bank Securities, 

Goldman, Sachs & Co., Wells Fargo Securities

Source: PlacementTracker, a service of Sagient Research, Inc.  EPP market activity data excludes all placements of less than $1 million, placements via 144-A Offerings or Equity Lines of Credit, and transactions conducted 
by foreign issuers that trade in the U.S. on the Pink Sheets. Growth Capital EPPs include offerings of at least $1 million of stock or equity-linked debt under SEC Regulations D and S at fixed purchase, conversion and 
warrant exercise price terms by U.S. publicly traded emerging growth companies from $10 million to $1 billion in market capitalization at the time of offering. Data is for closed and definitive agreement transactions 
reported as of 9/14/12.
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Growth Capital EPP Candidates

Company
Current 
Symbol Industry

Current 
Market 
Price

Volume  
(3-Mo. 
Avg)

Market 
Cap ($)

Cash Burn 
Rate ($)

Last 
Placement

Last EPP 
Gross 

Proceeds Est. Future EPP Size
Maguire Properties MPG.A REITS $12.20 20,381 N/A -656,973,750 $62,212,186
Cumulus Media CMLS Media $2.80 459,504 467.3M -481,113,750 9/16/11 $245,612,999 $38,916,474
Rait Financial Trust RAS.C REITS $18.60 9,844 N/A -335,302,250 $74,543,495
Rait Financial Trust RAS.B REITS $17.50 7,250 N/A -335,302,250 $70,135,009
Rait Financial Trust RAS.A REITS $17.41 4,349 N/A -335,302,250 $69,774,315
Vantage Energy Services VTG Oil & Gas Services $1.06 1,703,181 511.6M -197,757,250 8/14/12 $50,000,000 $30,814,836
Magnum Hunter Resources Corp MHR Oil & Gas $4.72 3,234,334 859.8M -183,475,250 1/18/12 $59,300,000 $61,131,958
Prestige Brands Holdings PBH Pharmaceuticals $9.70 263,944 833.3M -149,197,000 $48,744,440
Ngl Energy Partners NGL Retail $20.61 13,183 1.288B -130,553,500 $18,269,162
Comstock Resources CRK Oil & Gas $19.72 1,930,429 942.0M -130,214,250 4/29/99 $30,000,000 $94,881,885
Vanguard Natural Resources VNR Oil & Gas $26.31 353,781 1.459B -124,013,750 9/9/11 $200,000,000 $78,498,566
Acco Brands Corp ACCO Household Products $7.03 1,506,438 815.4M -122,450,000 $79,427,353
Sinclair Broadcast Group SBGI Media $10.60 420,259 1.011B -120,678,500 5/20/03 $150,000,000 $55,125,959
Green Bankshares GRNB Banks $1.33 11,562 253.0M -112,888,000 9/7/11 $217,019,000 $17,712,191
Dg Fastchannel DGIT Commercial Services $12.27 422,290 339.2M -109,605,750 4/7/10 $115,014,375 $33,390,351
Dune Energy DNEAP Oil & Gas Services $14.56 100 N/A -102,231,850 $71,098,747
Ak Steel Holding Corp AKS Iron/Steel $6.44 7,633,398 649.3M -97,175,000 $71,202,519
On Assignment ASGN Commercial Services $17.19 223,924 991.8M -93,312,000 $64,592,761
Wabash National /De WNC Auto Manufacturers $6.97 1,088,727 525.9M -92,558,500 8/3/09 $10,000,000 $47,481,238
Website Pros WWWW Software $9.60 248,273 857.8M -91,875,750 $28,104,945
National Western Life Insurance Co NWLI Insurance $131.00 5,800 506.0M -86,470,750 $44,995,395
Friedman Billings Ramsey Group AI REITS $23.98 78,425 237.2M -85,272,000 3/22/12 $41,944,500 $17,024,208
Parkway Properties PKY REITS $9.73 143,570 513.1M -82,517,250 6/5/12 $48,400,000 $21,521,609
Encore Capital Group ECPG Financial Services $29.71 142,903 745.2M -79,364,500 2/28/11 $63,823,084 $73,371,816
Aar Corp AIR Aerospace/Defense $17.08 461,301 660.9M -74,002,000 2/11/08 $137,500,000 $68,786,284
Viasystems Group VIAS Electronics $17.22 11,436 336.1M -70,365,500 $35,117,499
Cai International CAP Commercial Services $21.68 62,814 411.0M -68,846,500 $41,832,338
Clayton Williams Energy /De CWEI Oil & Gas $57.23 74,983 735.3M -64,017,000 5/19/04 $31,759,987 $69,611,917
Metropolitan Health Networks MDF Healthcare Services $7.78 319,588 376.3M -63,475,500 2/23/04 $3,002,999 $31,985,136
Acadia Healthcare Company ACHC Healthcare Services $22.73 225,732 947.7M -61,559,000 $73,028,021
Multi Color Corp LABL Commercial Services $25.87 50,077 378.6M -60,056,000 $34,626,995
Kapstone Paper & Packaging Corp KS Forest Product $16.43 263,752 982.4M -57,183,250 $76,241,570
Castle A M & Co CAS Dist. /Wholesale $13.09 251,096 303.2M -55,124,000 12/15/11 $57,500,000 $30,118,781
Parkway Properties PKY.D REITS $23.64 10,422 N/A -54,676,250 $52,288,883
Pioneer Drilling Co PDC Oil & Gas $8.98 785,383 N/A -53,931,250 11/12/09 $25,785,000 $55,347,727
Retail Opportunity Investments ROIC REITS $11.55 400,501 650.9M -50,504,606 6/23/11 $50,000,000 $48,186,947
Blount International BLT Metal Fab./Hardware $13.91 231,718 686.1M -49,481,000 $68,076,395
Hudson Pacific Properties HPP Real Estate $13.05 139,637 899.7M -48,690,000 5/3/11 $45,687,500 $43,812,052
Keyuan Petrochemicals KEYP Chemical $1.69 15,760 N/A -47,987,629 9/28/10 $26,204,640 $9,730,934
Chesapeake Lodging Trust CHSP REITS $19.47 135,716 640.9M -47,791,250 $62,550,734
Resolute Energy Corp REN Oil & Gas $11.10 638,647 582.8M -47,027,750 $67,789,609
Olympic Steel ZEUS Dist. /Wholesale $24.14 65,137 201.0M -46,022,000 $26,324,948
Pebblebrook Hotel Trust PEB REITS $18.63 351,331 1.491B -45,586,000 5/3/11 $125,000,000 $94,587,081
Hoku Scientific HOKU Energy-Alternative $2.66 76,727 3.3M -44,687,000 7/10/09 $0 $14,642,352
Ladenburg Thalmann Financial LTS Financial Services $2.51 379,232 257.2M -40,752,250 11/4/11 $160,700,000 $45,919,688
Lithia Motors LAD Retail $22.59 350,437 828.7M -38,549,000 5/4/04 $85,000,000 $49,971,339
Capital Senior Living Corp CSU Healthcare Services $13.05 109,075 368.0M -37,591,000 $36,746,190
Crestwood Midstream Partners CMLP Gas $23.33 119,291 1.141B -37,468,500 4/1/11 $152,953,500 $85,243,686
Symmetry Medical SMA Healthcare Products $8.00 238,118 354.2M -35,494,250 $29,027,200
Excel Trust EXL REITS $11.75 185,539 402.8M -35,182,250 3/9/12 $50,000,000 $39,528,764

Source: PlacementTracker, a service of Sagient Research, Inc. Growth Capital EPP candidates include U.S. publicly traded emerging growth companies from $10 million to $1 billion in market capitalization, with a 
minimum share price of $1.00 and less than one quarter of cash liquidity, which have previously closed an EPP financing, ranked by quarterly cash burn rate. Estimated EPP amounts based upon 10% market cap 
dilution at 10% of daily trading volume.  Data as of 9/14/12.
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not quite an apples-to-apples approach – GCI used one-year in-
dex returns ended Sept. 10 as the performance benchmark – the 
EPP timeframe selected ensured that the private placements had 
time to season and provided a view of performance over several 
months.

From June 1, 2011 to May 30 this year, for example, emerg-
ing growth companies raised $11.9 billion in 401 GEPP trans-
actions. As of Sept. 10, the shares of those issuers had lost an 
average of 5.8% since the closing of their respective deals. Mean-
while, the iShares Russell Microcap Index Fund (IWC), an 
exchange-traded fund that includes companies with market caps 
ranging between $12 million and $679 million, had generated 
a one-year return of 25% as of Sept. 10. The more expansive 
iShares Russell 2000 Index Fund (IWM), which has a market 
cap range of $53 million to $3.8 billion, has also generated a 
one-year return of roughly 25%.

On the other hand, savvy – or lucky – stock pickers that 
happened to invest $1.3 billion in 33 of the 401 private place-
ments have had the opportunity to reap massive rewards, af-
firming that the small cap emerging growth segment remains 
rife with opportunity. Issuers of those transactions, which 
represent the top 25% performers, have generated an average 
return of 168% return since their respective closings. Biotech-
nology and pharmaceutical companies claimed 16 of the spots 
– including the top eight – while the balance of issuers were 
generally from the medical equipment, bank, technology and 
energy industries.

The share price of Sunnyvale, Calif.-based Pharmacyclics 
(PCYC) has skyrocketed 601% since it closed a $57 million 
registered direct transaction in June 2011, making it by far the 
best wager of the bunch. It sold nearly 645 million shares in 
a registered direct placement for $8.85 each, which represented 
a 3.9% discount to its stock price. The company’s shares were 
recently trading around $64.50. A moderate but steady climb 
that began late last year turned into a significant run up in June 
after Pharmacyclics announced favorable clinical trial results for 
a lymphoma drug. 

More than 15 institutional investors participated in the pri-
vate placement, including AH Lisanti Capital Growth, AWM 
Investment Management, Fidelity Management & Research 
Corp., OrbiMed Advisors and QVT Financial. New York-
based Trout Capital facilitated the transaction but fees were not 
disclosed. 

Shares of Arena Pharmaceuticals (ARNA) have ballooned 
412%, while Orexigen Therapeutics (OREX), Peregrine Phar-
maceuticals (PPHM), Repros Therapeutics (RPRX) and 
Xoma Corp. (XOMA) have all surged more than 200%.   

Costa Mesa, Calif.-based Pacific Mercantile Bancorp 
(PMBC) closed out the top-performing group. Its shares have 
jumped 84% since it closed a $12.2 million convertible pre-
ferred stock transaction in August 2011. The conversion price of 
$5.32 a share represented a 39% premium, and the deal included 

four-year warrants for some 199,000 additional shares at an ex-
ercise price of $6.38 a share. Pacific Mercantile’s shares were re-
cently trading around $7.05. 

Clinton Group and Carpenter & Co. provided the financ-
ing, while New York-based Keefe Bruyette & Woods facilitated 
that transaction, earning $672,000 in cash fees, or 6%. 

On a sector-by-sector basis, GEPP issuers have also largely 
lagged comparable benchmarks. But issuers of the biggest deals 
have experienced more varied performances.  

The Nasdaq Biotechnology Index (NBI) returned 48% in 
the 12-months ended Sept 10, which bested issuers by a substan-
tial margin. Biotech companies raised nearly $1.5 billion in 63 
GEPPs from June 1, 2011 to May 30 this year, and the issuers 
have generated an average return of 12.3% since their respective 
deal closings. The largest 25 deals grossed $1.2 billion in new 
capital, but the share price of those issuers has dropped an aver-
age of 5.6%.

Woodlands, Texas-based Lexicon Pharmaceuticals (LXRX) 
raised the most cash - $163 million in a rights offering priced at 
a 2.6% discount in December – and reported the second-best 
stock performance of the group with an increase of 101%. Invus 
Group placed $130 million with the company while uniden-
tified institutional investors contributed the balance. Lexicon’s 
shares were recently trading around $2.40.

On the opposite end of the spectrum, Lincolnshire, Ill.-
based BioSante Pharmaceuticals’ (BPAX) shares have plummet-
ed 92% since it raised $48 million in a confidentially-marketed 
public offering (CMPO) priced at a 3.2% discount in August 
2011. The slide began after it reported disappointing clinical 
trial results in December. Several investors participated in the 
transaction, including Deerfield Management, Highland Cap-
ital Management, AQR Capital Management and Soros Fund 
Management. BioSante’s shares were recently trading around 
$1.40.

Meanwhile, the Nasdaq 100 Technology Sector Index 
(NDXT) appreciated 17% over the 12 months ended Sept. 10. 
That’s far better than the performance of technology issuers that 
raised $634 million in 49 EPPs over the 12 months ended May 
30. Those companies, which range from ecommerce sites to net-
working product providers, have seen their stock prices fall by an 
average of 11% since their respective closings. However, shares of 
companies that raised $568 million in the 25 largest technology 
placements have edged up 6.8%, on average.  

The technology company that happened to raise the most 
cash – 3D Systems Corp. (DDD) – also posted the best share 
performance. The Bellevue, Wash.-based content-to-print firm 
in November banked $149 million in a convertible debt deal 
that featured a conversion price of $21.46 a share, which repre-
sented a 27.5% premium. Its shares have increased 159% in a 
steady climb since then and were recently trading around $38. 
Investors weren’t identified, but investment bank Barclays Cap-
ital led the fundraising and was joined by Canaccord Genuity 

Immune continued from front page
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and Needham & Co. The agents earned a cash fee of more than 
$4.4 million, or 3%.

The shares of New York-based application developer Viggle 
(VGGL), formerly Function (X), have fared the worst. They’ve 
plunged 94% since the company sold 14 million shares for $2.50 
each – a 61.5% discount – to raise $35 million in August 2011. 
The deal also included three-year warrants to purchase another 
14 million shares at an exercise price of $4 a share. 

Banks Consistent Performers
Banks have exhibited the most consistent performance rela-

tive to a comparable index among the sectors reviewed. Shares of 
savings institutions that raised $1 billion in 18 transactions have 
climbed an average of 25% since their respective closings. That’s 
just 10 percentage points behind the KBW Bank Index (BKX)’s 
return performance over the 12 months ended Sept. 10. 

Shares of Wheeling, Ill.-based Taylor Capital Group 
(TAYC) posted the best performance, surging 115% since it 
closed a 35 million rights offering in December. The biggest loser 

was Norfolk, Va.-based Hampton Roads Bankshares (HMPR). 
Its shares fell 24% following its $45 million rights offering that 
closed in May. 

Energy issuers, on the other hand, have woefully lagged the 
broader market. While the SIG Oil Exploration & Production 
Index (EPX) has fallen 3% over 12 months ended Sept. 10, oil 
and exploration companies that raised $1.4 billion in 19 private 
placements from June 1, 2011 to May 30, 2012 have seen their 
shares drop an average of 35% since the close of their respective 
deals. 

Houston-based Halcon Resources Corp. (HK), formerly 
RAM Energy Resources, raised $900 million in three deals that 
closed in December, February and March. Its shares are up 140% 
following its December transaction, but they’ve tumbled 22% and 
25% since the February and March closings, respectively. Hunts-
ville, Tenn.-based Miller Energy Resources (MILL), which has 
seen its stock price appreciate 13% since raising $10 million in a 
non-convertible preferred stock deal in April, represents the only 
other oil and gas issuer with a positive performance. 

preventing analysts from participating in capital raising meetings 
with investors and company management teams.  That had been 
the case since the Global Analyst Research Settlement agreement 
on sell-side research activities was adopted in 2003. The post-
JOBS Act interpretation of permitted analyst conduct construes 
the Act’s provisions “narrowly” according to Sidley Austin’s Jim 
Brigagliano, a former deputy director at the SEC, in a client 
briefing published in late August.

Brigagliano wrote that the SEC interprets the JOBS Act 
changes to provide that:

•	 Investment banking personnel may play a role in arrang-
ing analyst communications with investors.

•	 Analysts may participate with investment banking person-
nel in meetings with emerging growth company (EGC) 
management but may not solicit investment banking 
business.

•	 Analysts may not participate in road shows.
•	 Research concerning EGCs may be published, post-of-

fering, without restriction both before and after lock-up 
agreements end, however they end—whether by expira-
tion, termination, or waiver—as well as after both prima-
ry (IPO) and secondary offerings of EGC securities.

•	 The Global Settlement was not affected by JOBS Act and 
Global Settlement firms must continue to comply with its 
applicable provisions unless and until such provisions are 
amended by court order or superseded by Commission or 
SRO rule.

With regard to analyst communications with investors and 
company management, Goodwin Proctor’s Eric Fischer noted 

that while the SEC stated explicitly that the JOBS Act did not 
change the terms of engagement for any firm that was a party to 
the Global Settlement, “ firms not subject to the Global Settle-
ment may permit research analysts and investment banking per-
sonnel to attend meetings with company management, provided 
that the firm’s personnel do not otherwise violate the intent of 
the research analysts rules. This would happen if, for example, 
investment banking personnel at the meeting attempted to influ-
ence the research analyst’s views or recommendations.” 

Bingham’s Amy Natterson Kroll goes further, stating, “an 
analyst cannot change his or her research in an effort to obtain 
investment banking business, cannot allow an expectation of fa-
vorable research coverage if the analyst’s firm is chosen to un-
derwrite the IPO, cannot provide research that is inconsistent 
with the analyst’s personal views, and cannot engage in sales or 
marketing efforts related to an investment banking transaction.”

David Jenson of Leonard, Street and Deinhard adds that 
due to the SEC’s highly restrictive interpretation of the JOBS 
Act’s Section 105(b) “research analysts are still prohibited by 
NASD Rule 2711 from participating in road shows or engaging 
in communications with customers about an investment bank-
ing transaction in the presence of investment bankers. Research 
analysts are also unable to participate in ‘test the waters’ commu-
nications.”

The JOBS Act’s repeal of the ban on publishing sell-side 
research during an investment banking client’s IPO quiet period 
was not interpreted narrowly, but rather explicitly, by the agency, 
according to Kroll. “The SEC staff interprets [the act’s] Section 
105(d)(2) broadly to override all quiet periods in the SRO rules 
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prior to the end of a lock up period. The SEC Staff further states 
that the policies underlying Section 105(d)(2) apply equally to 
the quiet periods currently imposed after the expiration, waiver 
or termination of a lock-up period, and also after a secondary 
offering,” she wrote in a Sept. 4 briefing.

Goodwin Proctor’s Fischer notes that the SEC was also ex-
plicit in stating what the JOBS Act does not change regarding 
analyst activities. “The SEC does not consider the JOBS Act to 
affect the application of the SRO rules with respect to: the super-
vision, compensation or evaluation of analysts, the prohibition 
on pre-publication review of research reports by non-research 
personnel or an emerging growth company, or the prohibition 
on promises of favorable research in exchange for the business 
of, or compensation from, an emerging growth company.  The 
JOBS Act does not affect the analysis of the types of commu-
nications that constitute a research report for purposes of SEC 
Regulation AC and does not affect Regulation AC in any other 
respect.” 

Nor does the JOBS Act impact any of the requirements 
under NASD Rule 2210 relating to communications with the 
public, adding that he expects that NASD Rule 2210 and its in-
terpretive memorandums will be replaced by new FINRA Rules 
2210 and 2212-2216 in February 2013.

Jack Hogoboom, of Lowenstein Sandler, says that other 

than the amendments to the FINRA regulations to bring the 
SRO’s rules in compliance with the JOBS Act’s repeal of research 
quiet periods after a public offering, he believes there will be no 
other rule-making with regard to analyst participation in invest-
ment banking activities. So, unlike the other aspects of the law 
such as equity crowdfunding and the general solicitation reforms, 
these provisions are effective immediately.

Overall, the changes will “bring some rationality to the pro-
cess,” Hogoboom said. “If (using Facebook (FB) as an example), 
a bank’s analysts are in the process of revising their earnings es-
timates on a company in the process of completing an IPO, the 
bankers and IPO investors ought to be able to know.”

However, that doesn’t mean there may not be additional in-
terpretive announcements surrounding some of the finer points 
of the law, Hogoboom said. “One of the tough parts is the prohi-
bition of analysts directing solicitation of banking activities. The 
bankers are going to want the analysts out there talking to man-
agement teams, whether they are ‘directing’ the effort or not.”

What is the difference between participating and ‘directing’? 
“You are talking about a fine line here,” added Hogoboom. None-
theless, Hogoboom believes investment bankers active in growth 
equity private placements will embrace the new analyst freedoms 
quickly. “We have clients waiting to get their analysts back in the 
mix.” 




